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Introduction
The physio-geographic settting

The Cape Floral Kingdom, has been recognized for may years by botanists as one of the world’s six plant kingdoms. It is the only floral kingdom which is situated entirely within  the borders of on country being situated more or less, but not entirely, in the Western Cape, one of the nine Province in the new South Africa. The region is globally unrivalled for its diversity of plant life, with some 8,600 species half of which cannot be found anywhere else on earth. Whereas the other plant kingdoms tend to span whole continents, the Cape Floral Kingdom has been so recognized because of the uniqueness of the fynbos biome, which for its size, is the richest of the Mediterranean climate region ‘hot-spots’ and has more species than many tropical rainforest areas of a comparable size.
 The term biodiversity ‘hot-spot’ has been coined by the World Conservation Union in that the areas is characterised by high species richness, high concentrations of endemic species and is an area which is experiencing high rates of habitat modification or loss.
 In 2004, the area was designated a World Heritage Site under the World Heritage Convention. 

Concomitantly, the plant life has been been subject to bioprospecting, a phenomenon described as the search for wild species, genes and their products with actual and potential use to humans, since the arrival of white settlers at the Cape in the seventeenth century.  The commonly quoted example is that of Pelargonium, usually known as geraniums, an indigenous species which now adorn the flower boxes of European homes in many different forms. But one can also refer to Clivia, Freesia, and Gladiolus in the same light. 

The economic domestic development potential of the regions biodiversity has more recently been recognized by the new democratic government in it quest for social upliftment of the region’s previously disadvantaged people historically excluded from the economic mainstream because of South Africa’s apartheid past. The need to harness the regions biodiversity for economic upliftment in the region formed the backdrop of Ms Tasneem Essop, the provincial Minister of Environmental Affairs and Development Planning, in her 2004 budget speech, referring to the potential of tourism she said:

One indication that eco-tourism is becoming increasingly popular is the year on year increase in visitors to our Western Cape Nature Conservation areas, for both accommodation and Trails.  This is also reflected in increases in Tourism income for the Board.
It is against this backdrop that the Research and License Agreement (the ‘Agreement’) entered into between the National Botanical Institute of South Africa and Ball Horticultural Company, a US based concern, in August 1999 for a period of five years, that is until July 2004, must be seen. 

Role players

The National Botanical Institute of South Africa (the ‘NBI’), is the legal successor to an amalgamation during the 1980s of the Botanical Gardens on the one hand, and the Botanical Institute on the other. Its origins can be traced back to 1913 with establishment of the world renown Kirstenbosch Botanical Garden, which today is the flagship of the NBI’s seven botanical gardens and a herbarium. The NBI is a state entity and gains its legal personality from the Forest Act, 122 of 1984; as such it falls under the auspices of the national Department of Environmental Affairs and Tourism (the DEA&T). The Forest Act sets out the legal objects of the NBI in the following terms:

The objects of the Institute are to promote the utilization and conservation of, and knowledge and services in connection with, Southern African flora, and to that end the institute may –

(a)
by itself or in co-operation with any person assess the botanical research and conservation needs of the Republic and develop programmes to meet these needs;

(b)
establish, develop and maintain collections of plants in national botanic gardens and in herbaria;

(c)
undertake and promote research in connection with indigenous plants and related matters;

(d)
study and cultivate specimens of endangered plant species;

(e)
investigate and utilize, and promote the utilization of, the economic potential of indigenous plants;

(f)
promote an understanding and appreciation of the role of plants among the public.










(own emphasis)

The NBI’s legal status and mandate is however about to be profoundly changed by the enactment of the National Environmental Management: Biodiversity Act, 10 of 2004, described under a separate heading below.    

Ball Horticultural (“Ball’), is a US flora-culture company, headquartered in Chicago. Its home describes the company as follows:

For nearly 100 years Ball Horticultural has held an unwavering commitment to provide professional growers with exceptional products and innovative service. A family-owned business since it was founded in 1905, Ball has grown form a one-man operation to a world leader in the research, production and marketing of ornamental crops. Today Ball is known throughout the globe for the superior varieties it supplies as seed, plugs, young plants and cuttings.

These two parties entered into a five year License Agreement in August 1999 in terms of which NBI was to facilitate access and provide certain indigenous genetic plant material to Ball, to develop South Africa’s plant resources for ornamental purposes, in return for certain monetary and non monetary benefits. The Agreement is now elaborated on.    

NBI-Ball Agreement

Introduction

The Agreement must at the outset be seen in the context of the Convention on Biodiversity (the CBD) which South Africa adopted in 1995 but the US has not. The overall objective of the Convention is set out as:

... the conservation of biological diversity, the sustainable use of its components and the fair and equitable sharing of the benefits arising out of the utilisation of genetic resources, including by appropriate access to genetic resources and by appropriate transfer of relevant technologies, taking into account all rights over those resources and to technologies, and by appropriate funding.

This stated objective to ensure the fair and equitable sharing of benefits between the exporting country, usually a developing country such as South Africa, and the importing country, usually a developed country, in this case the USA, is central in this case study. The Convention details a number of ways that fair and equitable sharing of benefits is to come about and these are elaborated on under the heading Convention on Biodiversity below. 

Under South African law an international convention creates rights and obligations only between international legal personalities, usually nation-states. It extends such rights and obligations to private parties only if domestic law specifically stipulates this to be so or if it is “a self-executing provision of an agreement that has been approved by Parliament” which is not the case here.
 South Africa only enacted domestic legislation, the National Environmental Management: Biodiversity Act, 10 of 2004, after the Agreement was entered into in August 1999. This Act gives effect to the CBD in domestic law, at least in so far as the Conventions provisions on fair and equitable sharing of benefits is concerned, in chapter 6 on Bioprospecting, Access and Benefit Sharing, also elaborated on under a separate heading below.  

In any event the US has not adopted the CBD and as Ball is a US company so both from a South African point of view and from a US point of view the CBD was technically not applicable to the contract at the time it was entered into. But it is suggested that this is the very reason why the NBI and the national Department of Environmental Affairs and Tourism (the DEA&T) should have been particularly circumspect in negotiating and drafting the Agreement. More so because the CBD is underpinned by the philosophy that developing States such as South Africa should get an equitable share of the benefits flowing from the exploitation of its plant genetic resources. 

The real challenge and core of this paper is to survey the legal and economic niceties of measuring what is fair and equitable in an agreement involving technical horticultural issues relating to plant genetic material and to draw out lessons in this regard in the light of the fact that the Agreement is comes up for renewal in August 2004. The complexities of doing so must be seen in circumstances where there are as yet undetermined and unclear possibilities as to what financial returns the Agreement would bring about. 

Rights and obligations of Ball and NBI   

Reduced to its essentials this Agreement is a complex and unusual combination of a service, license and intellectual property agreement in terms of which NBI supplies different categories of “live plant material” (set out in clause 3 of the Agreement and described below).  

In return for providing this service NBI gets a once off initial research service fee of $125 000 (clause 4);  an annual research service fee  “with a minimum value of US$50 000” (clause 5.3) and royalties on “marketable products” as defined. Royalties are stipulated at 10%, 4% or 2% depending on whether the Marketable product is NBI plant material or NBI-Ball plant material (10%); Genepool plant material or related thereto (4%); or Improved plant material (2%).

These monetary benefits may at first glance appear significant but there are 

some serious qualifications attached to each of these as elaborated on below.

Duration
The Agreement is for “an initial period of five years” and “unless the parties agree in writing to renew” it terminates (clause 2) in August 2004.  This clause provides an opportunity to review after five years and negotiate new and further conditions if appropriate.  However in the case of items of “Identified plant material” (described below), Ball has two years to develop and evaluate each item of Identified plant material.  This period may be extended.  

In the case of plant material supplied to it by NBI, Ball has a “maximum of four years” to develop and evaluate it “calculated from the date upon which NBI supplies Identified plant material and/or information to Ball” (clause 6.11.1).  This means that if NBI supplies material or information the day before the lapse of the initial period for example Ball will have another four years to develop it.

Moreover in terms of clause 9.1 of the Agreement, Ball has the right to apply mutation breeding as well as genetic engineering techniques to all Identified Plant Material to make Improved plant material and, in such case, Ball’s rights “… are not restricted to the time constraints referred to in clause 6.10 of this Agreement and such rights will survive termination of this Agreement…” (clause 9.2). This effectively means that once plant material becomes Identified Plant Material it is Ball’s and even if the Agreement is terminated Ball can continue to make genetic improvements  

Plants to which the Agreement applies
A crucial question is to which plants does the Agreement apply as it has been alleged by various parties who were opposed to the Agreement that all South Africa’s floral heritage has been “sold down the river”. 

The Agreement applies specifically to “live plant material which includes all horticultural groups (with the exception of slow-growing woody perennials and succulents, unless these are specifically requested by Ball” (Clause 3 – own italics)”. Moreover the Agreement does not refer to “plants” nor to “species of plants” but rather to “plant material” and later to “25 items” of plant material.

As regards the 25 items, Clause 6.11 which deals with “some of the intentions of NBI”, provides that the NBI shall “provide Ball with a maximum number of 25 plant items of NBI plant material collected by NBI during the term of this Agreement … which maximum number may be changed only with the written consent of NBI and consent shall not be unreasonably withheld” (own italics). 

Two aspects should be noted here: firstly the maximum of 25 applies only to the category “NBI Plant Material” not the other categories of plant material  referred to in 3.1.4 below which are by implication not subject to any numeric limitation. Secondly, from discussions with parties involved in implementing the Agreement, it is clear that in obtaining the 25 items there is an intensive sifting process whereby the NBI researcher and/or Ball screen any number of plant species selecting what may interest Ball and discarding that which isn’t of interest. The reference to 25 is accordingly to 25 items of NBI plant material at any one time. In getting to these 25 Ball effectively has access to all South African species as well as to the knowledge built up by the NBI and SA botanist over centuries. 

Categories of plant material  

Moreover “plant material” is broken down into the following seven categories each of which is defined in detail in clause 3:  

· NBI plant material, 

· NBI-Ball plant material,

· Ball plant material, 

· Identified plant material.  As regards this category “NBI shall use its best endeavours to supply to Ball any Identified plant material or information required …which Ball has indicated in writing that it wishes to evaluate or utilise” (clause 6.8).

· Genepool plant material, and 

· Improved plant material. 

· Marketable product The royalties referred to above only kick in if the product is “a marketable product” that is, if it is suitable for marketing, selling and/or commercialising.

An important aspect under this head is that it pertains to “all horticultural groups (with the exception of slow-growing woody perennials and succulents), unless they are specifically requested by Ball” (Clause 3)(own emphasis). The emphasised phrase effectively makes all horticultural groups potentially subject to the Agreement.

More significant is clause 6.11.2 which states:

“Some of the intentions of NBI in terms of this contract are: …

To provide Ball with a maximum number of 25 items of NBI plant material collected by NBI during the term of this Agreement, to evaluate and develop at any period in time, which maximum number may be changed only with the written consent of NBI and consent shall not be unreasonably withheld” (own italics)
This means that Ball has access effectively access to substantially more than 25 species contrary to popular belief. 

The question of what exactly twenty five “plant items” (not species) means is crucial but complex. Apparently the reason why the term “ïtems” is used, is to enable NBI to have as much flexibility to find a “winner” which will be of benefit to both parties. Thus it was pointed out for example that one species may contain within it a number plant items of a different hue and only one of these has economic potential. The reference to “items” accordingly provides this flexibility. Nevertheless the task group acknowledged that in so doing Ball has potential access to a lot more than 25 species. 

There have been requests by interested and potentially affected parties that the list of plant material supplied to Ball be made public. Arguably this would put the NBI at a competitive disadvantage in relation to its local competitors. There was also concern expressed that the plant material will be developed for pharmaceutical and/or medicinal purpose.  This is not the intention as the Agreement clearly states that “all products resulting from this Agreement will be restricted to ornamental horticultural and/or floricultural products”(clause 1.6). 

This categorisation is relevant not only to the amount of royalties NBI is entitled to but also to the question of transfer of ownership of plant material as different ownership regimes apply to these different categories.

Economic and non-economic benefits arising from the Agreement

The CBD’s emphasis on fair and equitable benefit-sharing (article 1 “Objectives” referred to above) puts it beyond the realms of normal commercial transactions. As is evident from the discussion of the objective of the CBD above, “benefits” must be read to include not only direct monetary benefits (Initial Research Services Fee, Annual Research Service Fee and Royalties) but also non-monetary benefits (transfer of technology, sharing of information etc). 

In this spirit, the preamble to the Agreement includes the following objectives:

(a)  to strengthen the NBI’s ability to meet its responsibility for the promotion of the economic potential of South African indigenous plants in harmony with international policy and best practice;

(b)  to stimulate economic growth and technological empowerment in South Africa, especially amongst members of previously disadvantaged communities (as per Annexure “A” hereto);

(c)  to ensure world wide recognition to NBI and South African Flora, and

(d)  to increase Ball’s market share and product range in the floriculture industry.” (cl  1.5)
As regards the CBD’s emphasis on access to resources (article 15), Annexure A of the Agreement headed: NBI Statement on Access and Benefit-Sharing states :

1.This Research and License Agreement has been developed by the National Botanical Institute (NBI) in the absence of appropriate national legislation relating to access to genetic resources, bioprospecting and benefit-sharing.  In the absence of a legislative framework, the NBI has developed the Agreement with the aim of supporting the objectives stated in the Convention on Biological Diversity (CBD), the White Paper on Biodiversity, the Common Policy Guidelines for Participating Botanic Gardens on Access to Genetic Resources and Benefit-Sharing and similar international agreements and guidelines.

2. The NBI enters into this Agreement with the intention of facilitating access to genetic resources, in a manner that ensures benefit-sharing and encourages capacity building.  The Agreement is seen as a pilot project, given that there are currently no examples of such an agreement in the field of horticulture.  As such, it will provide a case study for future access and benefit-sharing agreements, aimed at achieving the objectives stated in the CBD.

3. The NBI intends to place profit from the Agreement into a fund administered by the NBI Board, which will be used for capacity building in botany and horticulture, and as a source of funding for plant conservation and community-based environmental upliftment 

This is simply a statement of intent on the part of the NBI and as such have no contractual consequences for Ball. However the actual clauses of the Agreement providing for both monetary benefits and non-monetary benefits are now examined  to see the extent to which they give effect to these articles.

Direct Monetary Benefits  

The direct monetary benefits which NBI derives are:

· a once off non-refundable initial research service fee of $125 000 (clause 4). This is not for general conservation use however but is to be allocated for the provision of capital equipment (glass-house, vehicle etc) to enable NBI to carry out the above mentioned service

· an annual research service fee “with a minimum value of US$50 000” (clause 5.3).  Again this not freely allocatable but is to be used for various operating expenses of the scheme as set out in Annexure B of the Agreement.  

· royalties on all “marketable products” as defined.  These are stipulated at 10%, 4% or 2% depending whether the Marketable product is NBI plant material or NBI-Ball plant material (10%); General plant material or related thereto (4%); the Improved plant material (2%). 

Most significant is the fact that any royalty which may eventually be payable by Ball is however to be set off against the accumulated amount of the annual research fee referred to in the previous bullet. This is because Ball is entitled to “a credit against any royalties due …for the cumulative amount in US dollars of the annual research service fees paid by Ball…” to NBI (clause 11.3). This effectively nullifies any royalty which may be due unless it exceeds  the accumulated annual research fee.

From the above it is apparent that the certain direct monetary benefits to South Africa for making its plant resources available to Ball are restricted and dependant on ulimately finding a winner(s) and collecting royalties therefrom. Moreover a proper and accurate analysis of the direct monetary benefits derived from the agreement cannot be made without any benchmark in the same sector. 

Non-Monetary Benefits

Access to and Transfer of Technology (Clause 12 of the Agreement, Article

16 of  the CBD). 

As regards technology transfer the Agreement provides:

12.1 In the development of products resulting from this joint venture for either the International or South African market, Ball will give special consideration to investing in such activities in South Africa, wherever appropriate or feasible. (own emphasis)


12.2 More specifically it is recorded that the investments referred to in clause 12.1 hereinabove should result in stimulating economic growth and technological empowerment in South Africa, especially amongst members of previously disadvantaged communities.

The italicised words in 12.1.and 12.2 illustrate the point that these are merely aspirations and not legally enforceable clauses. It will be difficult for example to impart any hard and fast meaning to the words “Ball will give special consideration… Similarly clause 12.1 expresses an aspiration that investments by Ball “should result in stimulating economic growth and technological empowerment in South Africa…” and one can read little legal significance to it.

Transfer of technology could only be said to take place under the Agreement if at the termination of the contract South Africa could do whatever it is that Ball is currently doing to its plant material. During the week beginning 25 June 2001 Ball held two horticultural seminars in Pretoria and Cape Town respectively but these could not apparently be categorised as constituting transfer of technology.

 Sharing Scientific Research and Commercial Benefits (Article 15(6) of the CBD and Clause 12 of the Agreement) and Technical and Scientific Co-operation (Article 18 of the CBD)
12.3 For each year of the duration of this agreement Ball will host one intern for a period of up to four months.  NBI will be responsible for presenting intern candidates for approval by Ball.  Ball will be responsible for providing a project for the intern, providing necessary supplies, equipment and supervision for the project, locating housing and supplying a stipend.  The internship will be conducted at a location chosen by Ball.  Visas, travel, living expenses and local transportation, while partially defrayed by the stipend, are the responsibility of the intern.

12.4 For the duration of this agreement, Ball will present technical seminars regarding floriculture production once per year in South Africa.  Topics, locations and dates for these seminars are to be mutually agreed upon by Ball and NBI.  Ball will be responsible for seminar preparation and presentation.  NBI will be responsible for all local arrangements, including but not limited to publicity and site location.    

Clause 12.3 does not display too serious a commitment to sharing scientific research as an intern is only provided for for four months. Moreover s/he is responsible for his or her own travel arrangements, living and accommodation expenses and so on. Henne and Fakir have stated: “[p]erhaps one of the weakest aspects of the contract is that the agreement does not strongly commit Ball to invest directly in technology transfer and product development within South Africa”.
     

Exchange of information (Article 17 of the CBD, Clause 10.1 of the

            Agreement)
Although the CBD provides for exchange of information, the Agreement provides only for an obligation for Ball to present technical seminars. In contrast, the NBI has a more serious obligation in this regard, with clause 6.8 providing that  “for the duration of this agreement, NBI shall use its best endeavours to supply to Ball any Identified plant material or information required in terms of its obligations under this agreement, which Ball has indicated in writing that it wishes to evaluate or utilise.”

The creation of a Fund
Clause 3 of the Agreement refers to a Fund, which appears to be in conformity with the NBI Board recommendation that a “Biodiversity Fund” be established proposed into which profits from commercial activities such as that with Ball be deposited. This will presumably be done if and when royalties start to flow but there is no evidence at this stage that this has been the case.

An overall criticism of the Agreement is that although it refers to some of the aspects of the CBD it does not embrace them in enforceable legal language. Indeed one gets an overall impression that mere lip-service is paid to them. The relevant articles of the CBD are now elaborated on. 

Convention on Biodiversity (CBD)

Access and benefit sharing under the Convention
The stated objective of the CBD quoted above are to be achieved in a variety of ways according to various articles in the Convention. The relevant articles are now outlined in so far as they pertain to the equitable distribution of benefits under the Agreement. 

The Convention endorses states sovereignty over natural resources, in stating: 

recognising the sovereign rights of states over their natural resources, the authority to determine access to genetic resources rests with the national governments and is subject to national legislation.

But it simultaneously provides for access to genetic resources by foreign states by providing that:

Each contracting party shall endeavour to create conditions to facilitate access to genetic resources for environmentally sound uses by other contracting parties and not to impose restrictions that run counter to the objectives of this Convention.

The article continues by providing that “access, where granted, shall be on mutually agreed terms and subject to the provisions of this article” (own italics).
 A key aspect which national states, particularly developing countries, have to consider is to flesh out and give substance to the phrase “mutually agreed terms”. 

The article also provides for prior informed consent in the following terms:

Access to genetic resources shall be subject to prior informed consent of the Contracting Party providing such resources, unless otherwise determined by that party.

Equitable return of benefits

While providing for an access regime, the Convention includes a number of other methods of returning benefits to the country of origin apart from those provided for in article 15. These can be incorporated in contracts, for example, a number of South African institutions and companies have entered into bioprospecting agreements in the recent past. Biowatch South Africa, a local NGO has identified the following agreements which South African institutions have been entered into:

· A collaborative venture between the CSIR and the international pharmaceutical companies Phytopharm and Pfizer to develop an indigenous plant species into an anti-obesity drug;

· An agreement between the University of Rhodes and the National Cancer Institute in the United States to explore the potential of South Africa’s marine biodiversity for anti-cancer compounds;

· The development of a biopropspecting consortium between the CSIR, the Agriculture Research Council, the Medical Research Council, the National Botanical Institute and the universities of Cape Town, the North and the Western Cape.

While contracts can provide for whatever the parties agree to, the Convention specifically provides for a number of forms of benefit sharing now outlined.

Participation in scientific research
The access provision described above includes specific sub-articles on benefit sharing. Thus article 15(6) provides for possible participation in scientific research based on the genetic resources supplied, while article 15(7) provides for the fair and equitable sharing of commercial and other benefits resulting from the use of genetic resources. 

Access to and transfer of technology
The return of benefits to the country from which genetic resources originate also includes aspects concerning technology. Thus article 16 headed “Access to and Transfer of Technology” provides:

Each Contracting Party, recognising that technology includes biotechnology and that both access to and transfer of technology among Contracting Parties are essential elements for the attainment of the objectives of this Convention, undertake subject to the provisions of this article to provide and/or facilitate access for and transfer to other Contracting Parties of technologies that are relevant to the conservation and sustainable use of biological diversity, or make use of genetic resources and do not cause significant damage to the environment.

Exchange of information 

A return of benefits in the from of exchange of information is provided for in article 17 which specifically acknowledges the special need of developing countries. Such exchange is to include the results of technical, scientific and socio-economic research, as well as information on training and surveying programmes, specialised knowledge, and indigenous and traditional knowledge.

Technical and scientific co-operation
A further article providing for benefit sharing and thus relevant to developing countries such as South Africa is article 18(1) headed “Technical and Scientific Co-operation”, providing:

The Contracting Parties shall promote, international, technical and scientific co-operation in the field of conservation and sustainable use of biological diversity, where necessary, through the appropriate national and international institutions.

It continues in sub-article (2):

Each Contracting Party shall promote technical and scientific co-operation with other Contracting Parties, in particular developing countries, in implementing this Convention, inter alia, through the development and implementation of national policies.  In promoting such co-operation, special attention should be given to the development and strengthening of national capabilities, by means of human resource development and institution building.
Thus article 16(3) specifically caters for the needs of developing countries by providing that contracting parties shall take appropriate measures to provide access to and transfer of technologies to countries which provide genetic resources.  It should be noted that “technology” includes biotechnology.  In entering the type of agreements referred to above, South Africa should ensure provision for the inclusion of such scientific co-operation.

Biotechnological co-operation
Article 19 provides for two aspects: the handling of biotechnology (including a prior informed consent procedure), elaborated on in 10.2.6 below, and for the distribution of the benefits of biotechnology. As regards this benefits aspect it provides specifically for participation in biotechnological research activities, particularly in favour of those developing countries which provide the genetic resources in stating, first that: 

Each Contracting Party shall take legislative, administrative or policy measures, as appropriate to provide for the effective of participation in biotechnological research activities by those Contracting Parties, especially developing countries, which provide the genetic resources for such research, and where feasible in such Contracting Parties.

Secondly, article 19(2) provides for priority access to the results and benefits arising from the biotechnological use of the genetic resources provided particularly by developing countries in stating:

Each Contracting Party shall take all practicable measures to promote and advance priority access on a fair and equitable basis by Contracting Parties, especially developing countries, to the results and benefits arising from biotechnologies based on genetic resources provided by those Contracting Parties. Such access shall be on mutually agreed terms
As genetic resources is widely defined by the Convention,
 it is vital to have particular regard to article 19(3) which essentially restricts the ambit of the genetic resources covered by articles 15, 16 and 19 to those that are (a) provided by Parties that are countries of origin of such resources, or (b), have acquired the genetic resources in accordance with the Convention. It is important to note that only these two categories entitle a provider country to benefits under the Convention.

As regards (a), the definition provision defines “country of origin of genetic resources” as “the country which possesses those genetic resources in in-situ conditions”.  It also defines “country providing genetic resources” as “the country supplying genetic resources collected from in-situ sources, including populations of both wild and domesticated, or taken from front ex-situ sources, which may or may not have originated in that country”.

It is thus evident from the above that the Convention places great emphasis on the equitable sharing of resources and thus heralds a move away from this historic approach of developed countries taking as much as they can without an equitable return of benefits to developing countries.
Exchange of Information (article 17)

This article of the CBD provides:

1.  The Contracting Parties shall facilitate the exchange of information, from all publicly available sources, relevant to the conservation and sustainable use of biological diversity, taking into account the special needs of developing countries.

2.  Such exchange of information shal1 include exchange of results of technical, scientific and socio-economic research, as well as information on training and surveying programmes, specialized knowledge, indigenous and traditional knowledge as such and in combination with the technologies referred to in Article 16, paragraph 1.  It shall also, where feasible, include repatriation of information.

Exchange of Information is provided for in clause 12 of the Ball Agreement as seen above.
Technical and Scientific Co-operation (article 18)

This Article provides:

The Contracting Parties shall promote international technical and scientific co-operation in the field of conservation and sustainable use of biological diversity, where necessary, through the appropriate national and international institution.

It continues in sub-article (2):

Each Contracting Party shall promote technical and scientific co-operation with other Contracting Parties, in particular developing countries, in implementing this Convention, inter alia, through the development and implementation of national policies.  In promoting such co-operation, special attention should be given to the development and strengthening of national capabilities, by means of human resource development and institution building.

Technical and scientific co-operation and the sharing of scientific research is to some extent provided for in the Ball Agreement as elaborated on in 3.2.3 below. 

National Environmental Management: Biodiversity Act, 10 of 2004

Chapter 6 of the National Environmental Management: Biodiversity Act, 10 of 2004, titled “Bioprospecting, Access and Benefit Sharing” has as its stated purpose: 

“to regulate bioprospecting involving indigenous biological resources;

(a) to regulate thet export from the Republic of indigenous biological resources for the purpose of bioprospecting or for any other kind of research; and

(b) to provide for a fair and equitable sharing by stakeholders ion benefits arising from bioprospecting involving indigenous biological resources”

The term “indigenous biological resources” (plural) is defined in Chapter 6 but the definition must be seen firstly in the context of the general definition of “indigenous biological resource” (singular) in the general definition section 1 where the term is defined as: 

“(a) when used in relation to bioprospecting, means any indigenous biological resource as defined in section 80(2); or

(c) when used in relation to any other matter, means any resource consisting of – 

(i) any living or dead animal, plant or other organism, or;

(ii) any derivative of such animal, plant or other organism; or 

(iii) any genetic material of such animal, plant or other organism.

A tailor-made definition exists for chapter 6 however. It defines “indigenous biological resources” for the purpose of chapter 6 as:

(i) any indigenous biological resources as defined in paragraph (b) of the definition of “indigenous biological resource” in section 1, whether gathered from the wild or accessed from any other source, including any animals, plants or other organisms of an indigenous species cultivated, bred or kept in captivity or cultivated or altered in any way by means of biotechnology;

(ii) any cultivar, variety, strain, derivative, hybrid or fertile version of any indigenous species or of any animals, plants or other organisms referred to in subparagraph (i); and

(iii) any exotic animals, plants or other organisms, whether gathered from the wild or accessed from any other source which, through the use of biotechnology, have been altered with any genetic material or chemical compound found in any indigenous species or any animals, plants or other organisms referred to in subparagraph (i) or (ii); but


(b) excludes-

(i) genetic material of human origin;

(ii) any exotic animals, plants or other organisms, other than exotic animals, plants or other organisms referred to in paragraph (a)(iii); and 

(iii) indigenous biological resources listed in terms of the International Treaty on Plant Genetic Resources for Food and Agriculture.

Significantly, as elaborated on below, the chapter uses the terms “indigenous community” and “stakeholders” but these terms are not defined leaving it to the administrators of the Act to decide who the these respective groups are in a particular circumstance.

The essence of Chapter 6 turns on a permit requirement provided for in section 81 but a complex procedure needs to be followed in acquiring a permit as laid down in various sections of the chapter.
Conclusions: lessons learnt and the way forward

Introduction

Of particular relevance is the Bioprospecting, access and benefit-sharing chapter of the Biodiversity Act outlined above which is likely to come into effect during 2004. In principle it will fundamentally change the legal context and substance of the envisaged renewal but it should be noted that the penultimate section of the Act provides that “[a]ny party involved at the commencement of chapter 6 in a bioprospecting project…, may despite that section continue with the project pending the negotiation and entry into force of an appropriate benefit sharing- agreement in terms of that Chapter”.

Considerations in renewing the Agreement.  

· On the face of it both parties (NB and Ball) will have to get a permit: NBI because it is exporter of indigenous biological resources as contemplated in sect 81(1)(b) ; Ball because it is engaged in bioprospecting as contemplated in sect 81(1)(a). However it is suggested that Ball and NBI form a consortium in which case only one permit needs to applied for.  

· The Act stipulates that:

1. the issuing authority must protect the interests of ‘stakeholders’ which it identifies as a person who provides access to indigenous biological resources as well as indigenous communities who have traditionally used the biological resources concerned; or whose knowledge of the resources has contributed to the bioprospecting concerned ((sect 82(1)(a) and (b)).

 
2 the applicant (that is the NBI-Ball consortium referred to above), must enter into a “material transfer agreement” as well as a “benefit-sharing arrangement” with the “stakeholder”(sect 82(2)(b)). Both these documents have to be approved by the Minister (sect 82(2)(c)).

· The question arises who is the “stakeholder” as envisaged in section 82 and what form does the agreement take with such stakeholder(s). The difficulty here is that the NBI is wearing two hats: one as the custodian of the indigenous plant resources of South Africa and the other as the provider of the indigenous resources to a foreign company. It is suggested that the Botanical Society (essentially a well established ‘friends group’) would clearly be a stakeholder, as would the “indigenous communities. But the difficulty will be identifying and informing such communities of their rights as contemplated in chapter 6. An extensive public consultation process is recommended. 

· Performance Agreements. Before any application for a permit can be contemplated both parties (NBI and Ball) have to disclose all information “concerning the proposed bioprospecting and indigenous biological knowledge to be used” (sec. 81(2)). This requires extensive disclosure of all financial and non-financial arrangements leading up to the contemplated renewal including the direct and indirect financial benefits referred to under further considerations below.  It is suggested that two extensive performance agreements be commissioned. One in the USA by a US company to report on Ball’s benefits from the Agreement so far and a second in SA to report on SAs benefits.

· Direct financial benefits. The existing agreement provides for “an initial research service fee” of US$ 125 000 (clause 4) as well as an annual research service fee of US $50 000 (clause 5.3). It is not altogether clear from the financial statements that NBI has in fact collected this full amount of US $50 000 annually. If not the question is why not; if so how much has been collected. This needs to be clarified.   

· Relevant to the above is clause 11.3 which provides that Ball shall be entitled to a credit against any royalties due to NBI for the cumulative amount paid as the annual research fee paid by Ball. The implication of this is that NBI should “cash” every year the maximum annual research fee to which is entitled because there only an expectation that a royalty will be generated and guarantee that this will be the case. 

· In the event that no marketable product is produced there is no obligation for NBI to repay (hence the importance of “cashing-in” the US $50 000 annually). But if there is a “winner”, then the annual research fee is tantamount to nil. This is unsatisfactory and need to be re-negotiated. 

· Also relevant is the Bioprospecting Trust Fund established in terms of section 84 into which “all moneys arising from benefit-sharing arrangements and material transfer arrangements must be paid.”

· Reporting obligations of Ball. To consolidate and systematise the various reporting obligations of Ball which are mostly contained in Clause 6 of the existing Agreement. It is recommended that clause 6 of the Agreement be supplemented  by a new clause in the new Agreement:

 Clause 23 Reporting obligations of Ball 

23.1 Ball shall provide an annual Report (“the Report”) to the Board of the NBI (“the Board”), setting out the particular information in required in terms of this clause and clause 24,  without derogating from any further reporting requirements in the Agreement as a whole, by the report-back date and annually thereafter.  

23.2 The “report-back date”  referred to in 23.1 shall be the 31st of August 2004 and every anniversary thereafter terminating on 31 August 2009

23.3 The Board shall at all times respect all confidentiality clauses contained in the Agreement in particular information which may be of commercial benefit to third parties.

23.4 In the Report referred to in clause 23.1 Ball shall:

23.4.1 outline the “progress made” referred to in clause 6.10,

23.4.2 inform the Board of any election it may exercise referred to in clause 6.12.2. in respect of the development of gene pool plant material, improved plant material or marketable products and to identify such material,

23.4.3 inform the Board of any identified plant material which it wishes to market and or sell in terms of clause 6.12.3,

23.3.4 consolidate the quarterly reports referred to in clause 6.17 into the Report and supply these to the Board.
· That in the spirit of chapter 6 of the Bill and specifically the benefit-sharing section (sect 83), the relevant articles in the Biodiversity Convention be given greater weight than in the existing Agreement. This refers mainly to existing clause 12 dealing with various forms of non-monetary benefits to the export nation (South Africa) such as technical and scientific co-operation, sharing of scientific research and access to and transfer of technology. The Bill provides that the benefit-sharing arrangement must “set out in the manner in which and the extent to which the stakeholder will share in any benefits that may arise from such bioprospecting (sect 83(1)(b)(e)).   This could be done along the lines of the following new clause 24: 

 Clause 24 Reporting by Ball on non-monetary benefits supplied by Ball to NBI

The Report referred to in clause 23 shall include: 

24.1     Insofar as is practicable, a summary of the scientific, technical and socio-economic benefits  which have been imported to the NBI during the reporting period,  

24.2
A summary of the specific technologies (including biotechnology) which have been imported during the reporting period,

24.3 A report from any interns which may have spent time at Ball’s facilites during the reporting period setting out any scientific, technical and related gains which they had made as a result of spending time with Ball.

· The Agreement currently provides:

6.11
Some of the intentions of NBI in terms of this contract are:

6.11.1 
to provide Ball with a maximum period of 4 years, calculated from the date upon which NBI supplies Identified plant material and/or information to Ball, in terms of clause 6.8 hereinabove, in which time to develop and evaluate Identified plant material and/or information, which maximum period may be extended only with the written consent of NBI and consent shall not be unreasonably withheld.

6.11.2 
to provide Ball with a maximum number of 25 items of NBI plant material collected by NBI during the term of this Agreement, to evaluate and develop at any period in time, which maximum number may be changed only with the written consent of NBI and consent shall not be unreasonably withheld.

Which intention Ball understands and accepts in the conclusion of this agreement. 

In view of public concern with this clause in particular, it is suggested that clause 6.11.2 be amended to read:

· Clause 25 Amendment to clause 6.11.2  of the Agreement

Clause 6.11.2 of the Agreement is hereby deleted and replaced with following clause:

6.11.2 
to provide Ball with a maximum number of 25 items of NBI plant material annually, and NBI plant material not exceeding 5% of South African indigenous plant species during the duration of this five year agreement.
· In the same vein it is suggested that the extremely protracted categories of plant material in clause 3 of the Agreement be simplified. Currently there are no less that seven categories making it extremely difficult in horticultural practice to determine what is what: NBI plant material; NBI-Ball plant material; Ball plant material; Identified plant material; Genepool plant material; Improved plant material and Marketable product. 
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